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multi-purpose bond incurred for pur-
poses in addition to eligible purposes 
under section 1452 of the Act and this 
subpart, a State may provide refi-
nancing only for the eligible portion of 
the debt, not the entire debt. 

(3) Refinancing and State match. If a 
State has credited repayments of loans 
made under a pre-existing State loan 
program as part of its State match, the 
State cannot also refinance the 
projects under the DWSRF program. If 
the State has already counted certain 
projects toward its State match which 
it now wants to refinance, the State 
must provide replacement funds for the 
amounts previously credited as match. 

(d) Purchase insurance or guarantee for 
local debt obligations. A State may pro-
vide assistance by purchasing insur-
ance or guaranteeing a local debt obli-
gation to improve credit market access 
or to reduce interest rates. Assistance 
of this type is limited to local debt ob-
ligations that are undertaken to fi-
nance projects eligible for assistance 
under section 1452 of the Act and this 
subpart. 

(e) Revenue or security for Fund debt 
obligations (leveraging). A State may use 
Fund assets as a source of revenue or 
security for the payment of principal 
and interest on revenue or general obli-
gation bonds issued by the State in 
order to increase the total amount of 
funds available for providing assist-
ance. The net proceeds of the sale of 
the bonds must be deposited into the 
Fund and must be used for providing 
loans and other assistance to finance 
projects eligible under section 1452 of 
the Act and this subpart. 

§ 35.3530 Limitations on uses of the 
Fund. 

(a) Earn interest. A State may earn 
interest on monies deposited into the 
Fund prior to disbursement of assist-
ance (e.g., on reserve accounts used as 
security or guarantees). Monies depos-
ited must not remain in the Fund pri-
marily to earn interest. Amounts not 
required for current obligation or ex-
penditure must be invested in interest 
bearing obligations. 

(b) Program administration. A State 
may not use monies deposited into the 
Fund to cover its program administra-
tion costs. In addition to using the 

funds available from the administra-
tion and technical assistance set-aside 
under § 35.3535(b), a State may use the 
following methods to cover its program 
administration and other program 
costs. 

(1) A State may use the proceeds of 
bonds guaranteed by the Fund to ab-
sorb expenses incurred issuing the 
bonds. The net proceeds of the bonds 
must be deposited into the Fund. 

(2) A State may assess fees on an as-
sistance recipient which are paid di-
rectly by the recipient and are not in-
cluded as principal in a loan as allowed 
in paragraph (b)(3) of this section. 
These fees, which include interest 
earned on fees, must be deposited into 
the Fund or into an account outside of 
the Fund. If the fees are deposited into 
the Fund, they are subject to the au-
thorized uses of the Fund. If the fees 
are deposited into an account outside 
of the Fund, they must be used for pro-
gram administration, other purposes 
for which capitalization grants can be 
awarded under section 1452, State 
match under sections 1452(e) and (g)(2) 
of the Act, or combined financial ad-
ministration of the DWSRF program 
and CWSRF program Funds where the 
programs are administered by the same 
State agency. 

(3) A State may assess fees on an as-
sistance recipient which are included 
as principal in a loan. These fees, 
which include interest earned on fees, 
must be deposited into the Fund or 
into an account outside of the Fund. If 
the fees are deposited into the Fund, 
they are subject to the authorized uses 
of the Fund. If the fees are deposited 
into an account outside of the Fund, 
they must be used for program admin-
istration or other purposes for which 
capitalization grants can be awarded 
under section 1452. Fees included as 
principal in a loan cannot be used for 
State match under sections 1452(e) and 
(g)(2) of the Act or combined financial 
administration of the DWSRF program 
and CWSRF program Funds. Addition-
ally, fees included as principal in a 
loan: 

(i) Cannot be assessed on a disadvan-
taged community which receives a loan 
subsidy provided from the 30 percent 
allowance in § 35.3525(b)(2); 
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(ii) Cannot cause the effective rate of 
a loan (which includes both interest 
and fees) to exceed the market rate; 
and 

(iii) Cannot be assessed if the effec-
tive rate of a loan could reasonably be 
expected to cause a system to fail to 
meet the technical, financial, and man-
agerial capability requirements under 
section 1452 of the Act. 

(c) Transfers. The Governor of a 
State, or a State official acting pursu-
ant to authorization from the Gov-
ernor, may transfer an amount equal 
to 33 percent of a fiscal year’s DWSRF 
program capitalization grant to the 
CWSRF program or an equivalent 
amount from the CWSRF program to 
the DWSRF program. The following 
conditions apply: 

(1) When a State initially decides to 
transfer funds: 

(i) The State’s Attorney General, or 
someone designated by the Attorney 
General, must sign or concur in a cer-
tification for the DWSRF program and 
the CWSRF program that State law 
permits the State to transfer funds; 
and 

(ii) The Operating Agreements or 
other parts of the capitalization grant 
agreements for the DWSRF program 
and the CWSRF program must be 
amended to detail the method the 
State will use to transfer funds. 

(2) A State may not use the transfer 
provision to acquire State match for 
either program or use transferred funds 
to secure or repay State match bonds. 

(3) Funds may be transferred after 
one year has elapsed since a State es-
tablished its Fund (i.e., one year after 
the State has received its first DWSRF 
program capitalization grant for 
projects), and may include an amount 
equal to the allowance associated with 
its fiscal year 1997 capitalization grant. 

(4) A State may reserve the authority 
to transfer funds in future years. 

(5) Funds may be transferred on a net 
basis between the DWSRF program and 
CWSRF program, provided that the 33 
percent transfer allowance associated 
with DWSRF program capitalization 
grants received is not exceeded. 

(6) Funds may not be transferred or 
reserved after September 30, 2001. 

(d) Cross-collateralization. A State 
may combine the Fund assets of the 

DWSRF program and CWSRF program 
as security for bond issues to enhance 
the lending capacity of one or both of 
the programs. The following conditions 
apply: 

(1) When a State initially decides to 
cross-collateralize: 

(i) The State’s Attorney General, or 
someone designated by the Attorney 
General, must sign or concur in a cer-
tification for the DWSRF program and 
the CWSRF program that State law 
permits the State to cross-collateralize 
the Fund assets of the DWSRF pro-
gram and CWSRF program; and 

(ii) The Operating Agreements or 
other parts of the capitalization grant 
agreements for the DWSRF program 
and the CWSRF program must be 
amended to detail the method the 
State will use to cross-collateralize. 

(2) The proceeds generated by the 
issuance of bonds must be allocated to 
the purposes of the DWSRF program 
and CWSRF program in the same pro-
portion as the assets from the Funds 
that are used as security for the bonds. 
A State must demonstrate at the time 
of bond issuance that the proportion-
ality requirements have been or will be 
met. If a default should occur, and the 
Fund assets from one program are used 
for debt service in the other program 
to cure the default, the security would 
no longer need to be proportional. 

(3) A State may not combine the 
Fund assets of the DWSRF program 
and the CWSRF program as security 
for bond issues to acquire State match 
for either program or use the assets of 
one program to secure match bonds for 
the other program. 

(4) The debt service reserves for the 
DWSRF program and the CWSRF pro-
gram must be accounted for separately. 

(5) Loan repayments must be made to 
the respective program from which the 
loan was made. 

§ 35.3535 Authorized set-aside activi-
ties. 

(a) General. (1) A State may use a 
portion of its capitalization grants for 
the set-aside categories described in 
paragraphs (b) through (e) of this sec-
tion, provided that the amount of set- 
aside funding does not exceed the ceil-
ings specified in this section. 

VerDate May<21>2004 14:16 Aug 02, 2004 Jkt 203140 PO 00000 Frm 00635 Fmt 8010 Sfmt 8002 Y:\SGML\203140T.XXX 203140T


